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DECI SI ON AND ORDER

This case arose froman application for |abor certification on
behal f of alien, Anil Vaid ("Alien") filed by Indian Touch, Ltd.
("Enpl oyer") pursuant to 212(a)(5)(A) of the Imm gration and
Nationality Act, as anmended, 8 U S.C 1182(a)(5)(A)(the "Act"),
and the regul ati ons pronul gated thereunder, 20 CFR Part 756. The
Certifying Oficer ("CO') of the U S. Departnment of Labor, New
York, New York, denied the application, and the Enpl oyer and
Alien requested review pursuant to 20 CFR 656. 26.

Under 212(a)(5) of the Act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")
has determ ned and certified to the Secretary of State and to the
Attorney Ceneral that (1) there are not sufficient workers who
are able, willing, qualified and available at the tine of the
application and at the place where the alien is to perform such
| abor; and, (2) the enploynent of the alien will not adversely



affect the wages and working conditions of the U S. workers
simlarly enpl oyed.

Enpl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenents of 20 CFR, Part 656 have
been net. These requirenents include the responsibility of the
Enpl oyer to recruit U S. workers at the prevailing wage and under
prevailing working conditions through the public enpl oynent
service and by other neans in order to make a good faith test of
U S. worker availability.

The foll owm ng decision is based on the record upon which the
CO deni ed certification and the Enployer's request for review, as
contained in an Appeal File ("AF"), and any witten argunents of
the parties.

STATEMENT OF THE CASE

On July 26, 1995, the Enployer filed an anended application
for labor certification to enable the Alien to fill the position
of Inport Manager in its |Inport conpany.

The duties of the job offered were described as foll ows:

“Responsible for inportation of |adies garnents to the United
States. Contacts, negotiates and contracts with custoners and
suppliers, Arranges shipping details such as packi ng schedul e,
and routing of products. Expedites correspondences, bid requests
and credit collections. Coordi nates bank L/C, custom decl arations
and bill of |adings. Miust know current information on inport
tariffs and currency exchange. Famliar wth |Indian, Pakistan,

Sri Lanka, Dubai, Taiwan suppliers and distributors.”

No educational requirenments and 2 years experience in the job
offered or related job of Export Manager was required. Wages were
$45, 125. 00 per year. The applicant woul d supervise 0 enpl oyees
and report to the President. The nanmes of 20 applicants were
forwarded by the State enpl oynent service. (AF-1-69)

On August 27, 1997, the CO issued a NOF proposing to deny
certification. The CO all eged that enployer may have viol ated 20
C.F.R 656.21(b)(2)in that Enployer conbined the duties of
| nporter and Buyer. The CO required docunentation by enpl oyer
that the conbination arose from busi ness necessity. Additionally,
the CO stated that Enpl oyer may have violated 20 CFR 656. 21(b) (6)
in that seven of the 20 applicants appeared qualified for the job
opportunity and were rejected for not awful or job rel ated
reasons. The CO stated that three of the applicants were rejected
wi t hout benefit of interview because their resunes did not
indicate they had experience with | adies garnments. Foll ow up
contact with four applicants showed they were never contacted by
Enpl oyer. “Applicant Weisman indi cates he has experience
inporting |ladies garnents from Sri Lanka and Tai wan. Applicant
Fi scher indicates that he has experience inporting fromlndia,



Paki stan and Tai wan.” Applicants Macy and Sysler were rejected
for no experience with | adies garnments. Applicant Sysler was
contacted by phone but not given an interview Applicant Attarian
was rejected because Enpl oyer contended his references were non-
exi stent therefore his credibility and reliability were
questioned. Followup with this applicant reveal ed he had been
contacted by phone by Enpl oyer and only asked to submt
references. Applicant Attarian stated he has experience in al

the job duties. The CO required that Enployer rebut the rejection
of these seven applicants specifically in each instance.

Rej ection on the basis of lack of famliarity with |adies
garnents is not an acceptable reason. (AF-76-79)

Empl oyer, Septenber 25, 1997, forwarded its two page rebuttal
whi ch contended that five of the seven applicants had no
experience with |adies garnents. It concluded: “All of these
applicants were rejected due to their |ack of experience or
verifiable references to performthe job duties of the job
position offered which is a |lawmful reason and job rel ated
reason.” (AF-75-81)

On Cctober 27, 1997, the CO issued a Final Determ nation
denying certification. In addition to Enployer not adequately
docunenting the necessity for the conbination of duties, the CO
found: “Enployer’s recruitnent report sinply reiterates his
original reasons for rejecting all seven (7) U S. workers and
states ‘Al of these aforenentioned applicants were rejected due
to their lack of experience or verifiable references to perform
the job duties of the job position offered which is a | awf ul
reason and job related reason to reject an applicant.’ Enployer
also failed to address the allegations made by U S. workers in
their followup letter replies, as requested.”(AF-82-84)

On Novenber 4, 1997, Enployer filed a request for review and
reconsi deration of Final Determ nation. (AF-85-93)

DI SCUSSI ON

Section 656.25(e) provides that the Enpl oyer's rebuttal
evi dence nmust rebut all the findings of the NOF, and that al
findings not rebutted shall be deenmed admtted. Qur Lady of
Guadal upe School, 88-1NA-313 (1989); Belha Corp., 88-1NA-24
(1989) (en banc). Failure to address a deficiency noted in the NOF
supports a denial of l|abor certification. Reliable Mrtgage
Consul tants, 92-1NA-321 (Aug. 4, 1993). On the other hand, where
the Final Determ nation does not respond to Enployer's argunents
or evidence on rebuttal, the matters are deened to be
successfully rebutted and are not in issue before the Board.
Barbara Harris, 88-1NA-32. (April 5, 1989)

Ceneral ly, an enployer nust show that U S. applicants are
rejected solely for lawful, job related reasons as required by
Section 656.21(b)(6). Furthernore, the job opportunity mnmust have
been open to any qualified U S. worker 656.20(c)(8). Therefore,



an enpl oyer nust take steps to ensure that it has obtained
|awful, job-related reasons for rejecting U S. applicants, and
not stop short of fully investigating an applicant’s
qualifications. The burden of proof for obtaining |abor
certification lies with the enployer. 656.2(b); Cathay Carpet

MIIl, Inc., 87-1NA-161 (Dec. 7,1988) en banc. Moreover, the Board
has held that an enployer unlawmfully rejects a U S. worker who
satisfies the m nimumrequirenents specified on the ETA 750A and
in the advertisenent for the position. Sterik Co., 93-1NA-252
(Apr. 19, 1994).

We find the CO was correct in denying certification on the
basis that enployer had not rebutted the CO s requirenment that
docunentation of lawful reasons for rejection of U S. applicants
be made. Enployer sinply reiterated his earlier contentions that
rejections were lawful, giving no additional docunentation or new
expl anation. Enployer thus has totally disregarded the CO s
i nstructions which were clearly reasonable and warranted, since
nost if not all of the seven applicants appeared to neet at | east
the m ni num standards set out. The CO s findings, thus are
unrebutted. Reliable Mrtgage, supra. W, therefore, need not
address ot her issues raised.

ORDER

The Certifying Oficer's denial of |abor certification is
AFFI RVED.

For the Panel:

JOHN C. HOLMES
Adm ni strative Law Judge

Judge Whod, concurs in the result but would affirmthe CO
based on the nmerits of the case rather than using 656.25(e).



